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1224 Mill St., Bldg. B, Suite 212 BT l07

East Berlin, Connecticut (6023

February 16, 2011

Robert J. Mclntyre, Chairman

Old Saybrook Planning Commission
302 Main Street

Old Saybrook, CT 06475

Re: Modification to Approved Special Exception for Preliminary Open Space Subdivision Plan
submitted by River Sound Development LLC, owner

Re: Dear Chairman MclIntyre:

I represent The Alliance for Sound Area Planning. The Alliance is a broad-based,
grassroots coalition that was created by concerned citizens from the towns of Old Saybrook,
Westbrook and Essex in order to: (1) provide residents and land use decision makers with
educational and informational resources; (2) and to promote fiscally, socially and
environmentally sound land use decisions on the proposed development called “The Preserve”.
To further those goals, I am submitting this letter on behalf of the organization.

The change in facts supporting the original approval for the Special Exception authorizes the

Planning Commission to reexamine and reverse its previous approval

Once there is a change in fact or law an administrative agency may change its previous
decision. *“Ordinarily, an administrative agency cannot reverse a prior decision unless there has
been a change of conditions or other considerations have intervened which materially affect the
metits of the matier decided.” Grillo v. Zoning Board of Appeals, 206 Conn, 362, 367 (1988).
Indeed, where information placed before an agency constitutes "both a significant change in
conditions and intervening considerations" an agency acts properly when it "reverse[s] its prior
decision." Consolini v. Inland Wetlands Commission, 29 Conn. App. 12, 17 (1992).

The facts supporling the original application have changed. The access to Bokum Road
over properly owned by the State of Connecticut under the control of the Department of
Environmental Protection (DEP) has changed from "probable" to non-existent. When the
original application for the Special Exception was filed, the applicant produced testimony that
approval from the DEP for an easement over the railroad line to Bokum Road was probable.
Since then, on the contrary, then-Commissioner of Environmental Protection Gina McCarthy
turned down the applicant's request for a right-of-way bridge crossing of Valley Railroad State
Park, Letter dated February 10, 2006 attached. The Commissioner's unwillingness to encumber
the state property with an easement to the applicant was based both on the localized impacts of
the crossing and the DEP's policy of not granting new right-of-way crossings along the entire
Valley Railroad State Park. Commissioner McCarthy's decision was that of a landowner, not a
regulatory body,
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The Planning Commission's attorney, Mark Branse, acknowledges this change in fact, but
believes that a recent Appellate Court case disposes of this tssue as a mailer of law. Attorney
Branse relies on the decision in CMB Capital Appreciation, LLLC v. Planning and Zoning
Commission, 124 Conn. App. 379 (2010).

That Appellate Cowrt case is pertinent when considering conditions dependent on other
agency action. The CMB Capital Appreciation case discussed the circumstances regarding
conditional approvals. The entire discussion refers to actions of other agencies beyond the
control of the agency processing the application. There is no regulatory action awaiting review
by the DEP. The applicant sought permission from DEP to cross over property not within River
Sound's ownership. It did not seek a regulatory permit. The DEP acted in its capacity as a
landowner, not in its governmental capacity as a regulator acting on permit applications. As a
result, the Appellate Court case is inapplicable to this sitvation. Moreover, on January 25, 2011,
the Supreme Court granted the defendant Planning & Zoning Commission's petition for
certification, 299 Conn. 925 (2011), meaning that the Supreme Court is accepting the appeal.
Thus, even if this issue were pertinent to the facts before the Old Saybrook Planning
Commission, the Appellate Court's decision is not the final word.

Would the Planning Commission entertain this application if there were no ownership
interest in the property? The applicant has no property interest in the access fo Bokum Road.
There is no inferest served by acting on an application which is at best, "academic.”

The applicant comes before the Planning Commission for a modification to its Special
Exception. The Special Exception was predicated on a fact, the probability that the DEP would
grant an easement for access, that no longer exists. The time is ripe for the Planning
Commission to deny the Special Exception as there is no suppoit for the claim of access to the

property. At such time as the applicant has access to the property, the Planning Commission
may consider the Special Exception or any modification to i.

Sincerely,
Janel 7. Brovks
Janet P. Birooks
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